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HANTZ MARCONI, J. The plaintiffs. Automated Transaetions, LLC (ATL) 
and David Bareelou, appeal an order of the Superior Court (Tueker , J.) 
dismissing their defamation and New Hampshire Consumer Proteetion Aet 
(CPA) elaims against the defendants, Ameriean Bankers Assoeiation (ABA), 
Credit Union National Assoeiation (CUNA), Robert H. Stier, and Pieree Atwood, 
LLP. The plaintiffs argue that the trial eourt erred beeause it eould not 
determine, at the motion to dismiss stage, that the statements upon whieh the 
plaintiffs premised the defendants’ liability were nonaetionable. We affirm. 

I 

The plaintiffs’ amended eomplaint alleges the following faets. Bareelou is 
an inventor who, after aehieving sueeess with various inventions in the 1970s 
and 80s, began working in 1993 toward “automating tournaments.” He hoped 
to develop a system where any “game of skill” eould automatieally aeeept an 
entry fee, administrate a winner, and award the winner an immediate eash 
prize. Bareelou, who ereated a prototype of this “Automated Tournament 
Maehine” in 1994, sought to inelude “automated teller maehine” (ATM) 
funetionality in his invention, i.e. , the ability to dispense eash. 

Onee his prototype was eomplete, Bareelou hired a eomputer seientist to 
doeument his invention, as well as an industrial design firm to help refine it. 
After ereating additional prototypes, he filed patent applieations, sought eapital 
investments, and assembled a management team. Although his efforts to 
eommereialize his invention were ultimately unsueeessful, he was granted an 
ATM-related patent by the United States Patent and Trademark Offiee in 2005. 
A short time thereafter, Bareelou sued the eonvenienee store ehain “7-Eleven,” 
alleging that the store’s “VCOM” maehines infringed his newly-granted patent. 

In or around 2008, Bareelou formed ATL and made the eompany the 
exelusive lieensor of his patent. ATL began offering patent lieenses and 
bringing infringement litigation, and pursued additional patents on Bareelou’s 
ATM-related innovations. The eompany’s efforts were largely fruitful: from 
2011 to 2012, ATL generated over $3 million in lieensing revenues. In 
addition, the United States Patent and Trademark Offiee granted the plaintiffs 
additional ATM-related patents. It is in the wake of this sueeess that the 
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plaintiffs argue, in their amended eomplaint, that the defendants engaged in a 
“defamatory smear eampaign ... in a malieious effort to destroy” their 
legitimate lieensing efforts. For example, the defendants made statements 
referring to ATL as a “patent troll,” as well as statements eharaeterizing ATL’s 
lieensing efforts as extortive. The plaintiffs eontend that ATL’s revenues have 
deelined due to the defendants’ statements, and that their statements 
permanently damaged Bareelou’s reputation and eaused him emotional 
distress. 

The plaintiffs sued the defendants, among others, ^ for defamation and for 
violation of the CPA. The defendants moved to dismiss the plaintiffs’ elaims, 
arguing, inter alia , that their statements eould not give rise to defamation 
liability beeause they were only expressions of opinion. The trial eourt granted 
the defendants’ motions. The eourt found that the referenees to the plaintiffs 
as patent trolls were no more than the opinions of the defendants, the faets 
upon whieh those opinions were based were evident from eontext, and the 
statements did not imply the existenee of other faets. Regarding the 
statements referring to the plaintiffs’ aetivity as extortive, the eourt dismissed 
the plaintiffs’ defamation elaims as to these statements beeause it found them 
to be rhetorieal hyperbole, not assertions of faet. The eourt also dismissed the 
plaintiffs’ CPA elaims. 


II 

On appeal, the plaintiffs argue that the eourt erred in dismissing their 
elaims. In reviewing a motion to dismiss, our standard of review is whether the 
allegations in the plaintiffs’ pleadings are reasonably suseeptible of a 
eonstruetion that would permit reeovery. Sanguedolee v. Wolfe , 164 N.H. 644, 
645 (2013). We assume the plaintiffs’ pleadings to be true and eonstrue all 
reasonable inferenees in the light most favorable to the plaintiffs. Id. We need 
not assume the truth of statements that are merely eonelusions of law, 
however. Id. We then engage in a threshold inquiry that tests the faets in the 
eomplaint against the applieable law, and if the allegations eonstitute a basis 
for legal relief, we must hold that it was improper to grant the motion to 


1 In addition to defendants ABA, CUNA, Pierce Atwood, and Stier, the plaintiffs named the 
following entities as defendants in their amended complaint: Crain Communications, Inc. d/b/a 
Crain’s New York Business; Charles von Simson; W. John Funk; Gallagher, Callahan & Gartrell, 
P.G.; Networld Alliance, LLG; Ralph E. Jocke; Walter & Jocke Go., LPA; Mascoma Savings Bank; 
and Stephen F. Ghristy. Defendants Gharles von Simson, Ralph E. Jocke, and Walker & Jocke 
Go., LPA filed motions to dismiss on personal jurisdiction grounds, which the trial court granted, 
and which the plaintiffs have not appealed. Defendants Mascoma Savings Bank and Stephen F. 
Ghristy filed a motion for summary Judgment, which the trial court granted, and which the 
plaintiffs have not appealed. The plaintiffs filed motions for voluntary nonsuit as to defendants 
Grain Gommunications, Inc. d/b/a Grain’s New York Business and Networld Alliance, LLG, which 
the trial court granted. Finally, although the trial court dismissed the plaintiffs’ claims against 
defendants W. John Funk and Gallagher, Gallahan & GartreU, P.G., the plaintiffs have not 
appealed the dismissal of their claims against those two defendants. 
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dismiss. Id. In conducting this inquiry, we may also consider doeuments 
attaehed to the plaintiffs’ pleadings, doeuments the authentieity of whieh are 
not disputed by the parties, offieial publie reeords, or doeuments suffieiently 
referred to in the eomplaint. Oio v. Lorenzo , 164 N.H. 717, 721 (2013). 

“To survive the motion to dismiss, the plaintiff[s] must have alleged faets 
that would show that the defendant[s] failed to exereise reasonable eare in 
publishing a false and defamatory statement of faet about [the plaintiffs] to a 
third party.” Cluff-Landry v. Roman Catholie Bishop of Manehester , 169 N.H. 
670, 678 (2017) (quotation omitted); see Pierson v. Hubbard , 147 N.H. 760, 

763 (2002); Indep. Meehanieal Contraetors v. Gordon T. Burke & Sons , 138 
N.H. 110, 118 (1993). Embedded in this reeitation is the requirement that the 
ehallenged statement be one “of faet.” Pierson , 147 N.H. at 763. Conversely, 
“[a] statement of opinion is not aetionable unless it may reasonably be 
understood to imply the existenee of defamatory faet as the basis for the 
opinion.” Thomas v. Telegraph PubTg Co. , 155 N.H. 314, 338 (2007) (eiting 
Milkovieh v. Lorain Journal Co. , 497 U.S. 1, 18-19 (1990));^ aeeord Nash v. 
Keene Publishing Corp. , 127 N.H. 214, 219 (1985); see also Restatement 
(Seeond) of Torts § 566, at 170 (1977) (“A defamatory eommunieation may 
eonsist of ... an opinion, but a statement of this nature is aetionable only if it 
implies the allegation of undiselosed defamatory faets as the basis for the 
opinion.”). A further eorollary of defamation law’s faetual requirement is that 
statements of “rhetorieal hyperbole” are not aetionable beeause they eannot 
reasonably be interpreted as faetual assertions. Milkovieh , 497 U.S. at 20 
(quotation omitted); see Pease , 121 N.H. at 65. Whether a given statement ean 
be read as being or implying an aetionable statement of faet is a question of law 
to be determined by the trial eourt in the first instanee. Thomas , 155 N.H. at 
338-39; aeeord Pieeone v. Bartels , 785 F.3d 766, 772 (1st Cir. 2015); see also 
Riley v. Harr , 292 F.3d 282, 291 (1st Cir. 2002) (“[Tjhe eourts treat the issue of 
labeling a statement as . . . proteeted opinion as one ordinarily deeided by 
judges as a matter of law.” (quotation and braekets omitted)). Words alleged to 
be defamatory must be read in the eontext of the publieation taken as a whole. 
Morrissette v. Cowette , 122 N.H. 731, 733 (1982); aeeord Duehesnaye v. Munro 
Enterprises, Ine. , 125 N.H. 244, 249 (1984). 


2 Although defamation is a state law cause of action, the requirement that the challenged 
statement be one of fact is an aspect of defamation law in which “constitutional concerns intrude 
into what is otherwise a cause of action governed by state law.” Catalfo v. Jensen . 657 F. Supp. 
463, 467 (D.N.H. 1987); see Pease v. Telegraph Pub. Co., Inc. , 121 N.H. 62, 63 (1981) (explaining 
that allegedly defamatory statements “were opinions and therefore within the [Fjirst [Ajmendment 
protection”). The United States Supreme Court “has read the First Amendment ... to impose 
additional limitations in defamation cases, whether or not they are also part of state law.” Gray v. 
St. Martin’s Press, Inc. , 221 F.3d 243, 248 (1st Cir. 2000). Milkovieh held “that only statements 
that present or imply the existence of facts that can be proven true or false are actionable under 
state defamation law.” Id.; see Milkovieh , 497 U.S. at 18-20. Thus, New Hampshire’s requirement 
that the challenged statement must assert or imply the existence of defamatory fact to be 
actionable for defamation is compelled by the First Amendment to the United States Constitution. 
See Milkovieh , 497 U.S. at 18-20; see also Gray , 221 F.3d at 248. 
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An important criterion for distinguishing statements of opinion from 
statements of faet is verifiability, i.e. , whether the statement is eapable of being 
proven true or false. See Milkovieh , 497 U.S. at 21-22; Piccone, 785 F.3d at 
771-72; see also 1 Robert D. Saek, Saek on Defamation § 4.2.4, at 4-22 n.74 
(4th ed. 2014) (noting the primaey of verifiability). “Where an expressive 
phrase, though pejorative and unflattering, eannot be objeetively verified, it 
belongs squarely in the eategory of proteeted opinion.” Piccone, 785 F.3d at 
772 (quotations omitted); see also Phantom Touring, Inc, v. Affiliated 
Publications , 953 F.2d 724, 728 (1st Cir. 1992) (finding statement that theater 
production was “a rip-off, a fraud, a scandal, a snake-oil job” to be protected 
opinion because, in part, there could be “no objective evidence to disprove it”); 
Catalfo V. Jensen , 657 F. Supp. 463, 468 (D.N.H. 1987) (finding statement that 
plaintiff was “sleazy” to be expression of opinion because, even assuming the 
word carried the definition “marked by low ethical standards, ... it is [not] 
capable of verification” because “[ejthical standards are inherently subjective”). 
“The vaguer a term, or the more meanings it reasonably can convey, the less 
likely it is to be” verifiable and hence actionable. Levinsky’s v. Wal-Mart 
Stores, Inc. , 127 F.3d 122, 129 (1st Cir. 1997); see also McCabe v. Rattiner , 

814 F.2d 839, 842 (1st Cir. 1987). 

Of course, even if a statement is properly described as an opinion, that 
“does not automatically shield it from a defamation claim. After all, 

‘expressions of “opinion” may often imply an assertion of objective fact.’” Yohe 
V. Nugent , 321 F.3d 35, 41 (1st Cir. 2003) (quoting Milkovieh , 497 U.S. at 18); 
see Thomas , 155 N.H. at 339 (explaining that certain statements were not 
protected because, “even assuming arguendo these statements are opinions, 
they are clearly based upon undisclosed facts”). At the same time, “even a 
provably false statement is not actionable . . . when an author outlines the 
facts available to him, thus making it clear that the challenged statements 
represent his own interpretation of those facts.” Riley , 292 F.3d at 289 
(quotation omitted); see Piccone , 785 F.3d at 772-73 (explaining that, even if 
statement that plaintiff was “unprofessional” was provably false, it was not 
actionable because defendant disclosed the facts upon which he based his 
statement). When the speaker discloses the facts upon which he bases his 
statement, “no reasonable reader would consider the term anything but the 
opinion of the [speaker] drawn from the circumstances related.” Chapin v. 
Knight-Ridder, Inc. , 993 F.2d 1087, 1093 (4th Cir. 1993); see also Partington v. 
Bugliosi , 56 F.3d 1147, 1156 (9th Cir. 1995) (explaining that “[t]he courts of 
appeals that have considered defamation claims after Milkovieh have 
consistently held that when a speaker outlines the factual basis for his 
conclusion, his statement is” not actionable for defamation; citing cases). 

Furthermore, statements of “imaginative expression” or “rhetorical 
hyperbole” are generally nonactionable because they “cannot reasonably be 
interpreted as stating actual facts about an individual.” Milkovieh , 497 U.S. at 
20 (quotation and brackets omitted); see Pease , 121 N.H. at 65 (concluding that 
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phrase “journalistic scum of the earth” could not reasonably be understood as 
assertion of fact because the phrase “was no more than rhetorical hyperbole” 
that “[e]ven the most careless reader must have perceived” was not meant 
literally (quotation and brackets omitted)); Greenbelt Pub. Assn, v. Bresler , 398 
U.S. 6, 13-14 (1970) (concluding that, “as a matter of constitutional law, the 
word ‘blackmail’ . . . was not” defamatory as used by the defendant; context of 
statement made clear that word was used to criticize plaintiffs negotiating 
position, not to accuse him of literal crime of blackmail). “For better or worse, 
our society has long since passed the stage at which the use of the word 
‘bastard’ would occasion an investigation into the target’s lineage or the cry 
‘you pig’ would prompt a probe for a porcine pedigree.” Levinsky’s , 127 F.3d at 
128. A statement containing arguably hyperbolic language, however, must still 
be evaluated in its appropriate context to determine whether it could be 
reasonably construed as asserting or implying the existence of defamatory 
facts. See ih. at 130-32 (statement that “you are sometimes put on hold for 20 
minutes—or the phone is never picked up at all” could, when considered in 
context, be reasonably interpreted as factual assertion); Gray , 221 F.3d at 248- 
49. 


On appeal, the plaintiffs argue that the statements they challenged in 
their amended complaint are actionable for defamation because they are 
capable of being proven false or otherwise do not qualify as rhetorical hyperbole. 
They also argue that, when each challenged statement is considered in context, 
each can be reasonably understood to imply the existence of undisclosed 
defamatory facts. In addition, the plaintiffs contend that the trial court could 
not determine, at the motion to dismiss stage, that the challenged statements 
were nonactionable. Specifically, the plaintiffs claim their amended complaint 
alleged that the facts expressed by the defendants, and upon which the 
defendants relied to support the challenged statements, were false. Finally, the 
plaintiffs contend that the court erred in dismissing their CPA claims. 

Before turning to our analysis of the challenged statements, we make the 
following observations. The plaintiffs’ amended complaint alleges that many of 
the defendants’ statements are defamatory because they refer to ATL as a 
“patent troll.” Generally speaking, “patent troll” is a derogatory phrase used to 
describe “a class of patent owners who do not provide end products or services 
themselves, but who do demand royalties as a price for authorizing the work of 
others.” John M. Golden, “Patent Trolls” and Patent Remedies , 85 Tex. L. Rev. 
2111, 2112 (2007); see Halo Electronics, Inc, v. Pulse Electronics , 136 S. Ct. 
1923, 1935 (2016). Use of the phrase has proliferated in recent years as “[a]n 
industry has developed in which firms use patents not as a basis for producing 
and selling goods but, instead, primarily for obtaining licensing fees.” eBay 
Inc. V. MercExchange, L.L.C. , 547 U.S. 388, 396 (2006) (Kennedy, J., 
concurring); see Golden, supra . Despite this uptick in use, “a widely accepted 
definition of a patent troll has yet to be devised.” Golden, supra at 2112 n.7. 
The term is 
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used by some to refer to any party that doesn’t aetually produee 
goods or serviees. Indeed, some use “troll” to refer to anyone who 
is suing them .... Others would exelude some entities—notably 
universities and individual inventors—from the troll definition. 

Still others would limit patent trolls further, to inelude only . . . 
eompanies whose primary line of business is filing patent suits. 

And even that definition is too broad for some, who would limit the 
term patent troll to those who assert patents they bought from 
others, only those who assert invalid patents, or only those who 
engage in eertain “abusive” taeties in patent litigation, sueh as 
pressuring allegedly infringing manufaeturers by threatening those 
manufaeturers’ end-user eustomers, or seeking nuisanee-value 
settlements. 

John R. Allison ^ al.. How Often Do Non-Praetieing Entities Win Patent Suits? , 
32 Berkeley Teeh. L.J. 237, 242 (2017) (footnote omitted); see also Ronald J. 
Mann, Do Patents Faeilitate Finaneing in the Software Industry? , 83 Tex. L. 

Rev. 961, 1023-24 (2005) (“[A]ny effort to design a suitable definition of the 
term ‘troll’ is likely to lend eredenee to the view that the status as a troll is in 
the eye of the beholder. Every firm that has a patent valuable enough to 
support major [infringement] litigation . . . has aequired that patent from some 
person who has invested the resourees to invent that teehnology.”); Eleetronie 
Frontier Foundation v. Global Equity , 290 F. Supp. 3d 923, 946 (N.D. Cal. 
2017) (statement that plaintiff “seems to be a elassie patent troll” eould not give 
rise to defamation liability beeause the statement was “an expression of 
opinion”). Thus, although “patent troll” is generally intended to be disparaging, 
it would seem that “its meaning is suffieiently elusive to permit applieation to 
any of an amorphous number of entities.” Golden, supra at 2112-13 n.7. 

We are also mindful that the subjeet of the eomplained-of statements — 
patent infringement litigation and the rise of an industry based largely upon 
sueh litigation, see eBay , 547 U.S. at 396 — “is one about whieh there eould 
easily be . . . rational” disagreements, sueh that we should hesitate to sanetion 
defamation liability for those “who fairly deseribe[] the general events involved” 
in a partieular eontroversy “and offer[] [their] personal perspeetive . . . .” Riley , 
292 F.3d at 290 (quotations omitted); see Mann, supra . If sueh persons were 
generally liable for defamation, “authors would hesitate to venture beyond ‘dry, 
eolorless deseriptions of faets, bereft of analysis or insight,’ and the threat of 
defamation lawsuits would diseourage ‘expressions of opinion by 
eommentators, experts . . . , or others whose perspeetives might be of interest 
to the publie.’” Riley , 292 F.3d at 290-91 (quoting Partington , 56 F.3d at 
1154). 


Against this baekdrop, we proeeed to analyze the defendants’ statements. 
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Ill 


A 

We begin with CUNA’s statements. The plaintiffs’ amended eomplaint 
alleged that statements made by CUNA in September 2013 were defamatory.^ 
On September 24, 2013, Robin Cook gave a presentation on behalf of CUNA. 
The plaintiffs’ amended eomplaint alleged that this presentation was “extremely 
defamatory” beeause “it inelude[d] a derogatory pieture of a troll,” and beeause, 
after deseribing patent trolls generally. Cook “referred to ATL as a Svell-known 
patent troll.’” The plaintiffs’ amended eomplaint does not identify any other 
portions of this presentation as being defamatory. On appeal, the plaintiffs 
argue that the trial eourt erred in ruling that CUNA’s statement referring to 
ATL as a patent troll was nonaetionable. 

The plaintiffs attaehed a eopy of the slideshow whieh aeeompanied the 
September presentation to their amended eomplaint. We deseribe the eontents 
of the slideshow to give eontext to the ehallenged statement, see Ojp, 164 N.H. 
at 721; Thomas , 155 N.H. at 338-39, but, like the trial eourt, we eonsider the 
statements alleged to be defamatory to be those speeified by the plaintiffs in 
their amended eomplaint, see Cluff-Landry , 169 N.H. at 680; see also Riley , 

292 F.3d at 291. 

The slideshow is titled “Hot Topies in Litigation.” It identifies the 
presenter as “Robin Cook[,] Assistant General Counsel, Speeial Projeets” for 
CUNA. The next slide eontains a eartoon pieture of a troll, but no text. The 
slideshow defines a “patent troll” as “an entity that owns patents and enforees 
them in an aggressive way with no intention to market the patented invention.” 
It also states that “[pjatent trolls buy or lieense patents from inventors (often 
failing/bankrupt eompanies),” and that patent troll is a “pejorative term - [the] 
polite term is ‘non-praetieing entity.’” This slide eoneludes by aeknowledging 
that “[Ijawsuits filed by praetieing entities (i.e. , eompanies that aetually make 
stuff) happen too.” The slideshow posits that patent trolls make money via 
infringement litigation, but that “[tjhey seldom aetually go to trial (and usually 
don’t want to). Most eases settle.” It notes that patent trolls also use 
“[djemand [Ijetters—[tjhreats of litigation used to strong-arm entities into 
aeeepting a lieense.” CUNA says that these letters “target mostly small and 
medium-sized entities,” and equates them with “shakedown[s] - they know that 
you will pay for a lieense instead of going to eourt.” (Emphasis omitted.) The 
slideshow then deseribes a typieal “Demand Letter Seenario,” and diseusses 


3 The plaintiffs’ amended complaint also alleged that statements made by CUNA in December 
2013 were defamatory. The trial court found that both the September and December statements 
were nonaetionable and dismissed the plaintiffs’ defamation claims as to each. On appeal, the 
plaintiffs do not challenge the trial court’s dismissal of its defamation claims as to the December 
statements. Accordingly, we limit our review to the September statements. 
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why credit unions have been inereasingly targeted for litigation as well as the 
rise of the patent troll problem more generally. 

As to speeifie statements regarding ATL, one slide identifies “Automated 
Transaetions, LLC” as a “Well Known Troll[].” This slide states that ATL 
“[tjargets all finaneial institutions within a given area - even ones that don’t 
own or operate ATMs.” It also states that the “Federal Cireuit has invalidated 7 
of [ATL’s] 13 patents,” and that ATL is “[s]uing many Vermont [eredit unions], 
as well as [eredit unions] or eommunity banks in Maine, New York, New 
Hampshire, and Georgia.” The slideshow proeeeds to give reeommendations as 
to “What Credit Unions Should Do” to eombat patent trolls, and diseusses 
“How to Fight Baek,” as well as what CUNA is already doing to fight baek. 

To summarize, the allegedly defamatory statement here is that ATL is a 
well-known patent troll. Aeeording to CUNA’s presentation, the use of this 
term is admittedly “pejorative” and means that ATL “aggressive[ly]” enforees 
patents it proeured from an inventor or eompany with no intention to market 
the patented invention(s). The stated bases for CUNA’s assertion that ATL is a 
well-known patent troll are that (1) ATL sends demand letters to all finaneial 
institutions in a given area, ineluding those that do not have ATMs, (2) 7 of 
ATL’s 13 patents have been invalidated, and (3) ATL is suing or has sued many 
banks. 

We eonelude that the ehallenged statement, that ATL is a well-known 
patent troll, is one of opinion rather than faet. As the slideshow demonstrates, 
the statement is an assertion that, among other things, ATL is a patent troll 
beeause its patent-enforeement aetivity is “aggressive.” This statement eannot 
be proven true or false beeause whether given behavior is “aggressive” eannot 
be objeetively verified: “[w]hether or not a partieular person’s behavior may be 
eharaeterized as” aggressive is “a quintessential expression of personal 
judgment whieh is subjeetive in eharaeter.” Pieeone , 785 F.3d at 772 
(quotations and braekets omitted); see Catalfo , 657 F. Supp. at 468. “[l]t 
means different things to different people[,] and there is not a single usage in 
eommon phraseology.” MeCabe , 814 F.2d at 842 (quotation and ellipsis 
omitted) (“The laek of preeision makes the assertion ‘X is a seam’ ineapable of 
being proven true or false.”); see also Phantom Touring , 953 F.2d at 728 
(statements that plaintiffs theater produetion was “fake” or “phony” eould not 
be objeetively verified “sinee those adjeetives admit of numerous 
interpretations” (quotations omitted)). That CUNA aeknowledged the 
“pejorative” nature of the phrase “patent troll” does not mean it is an assertion 
of faet rather than opinion. See Pieeone , 785 F.3d at 772; see also Masson v. 
New Yorker Magazine , 832 F. Supp. 1350, 1367 (N.D. Cal. 1993) (“Falsity and 
defamatory meaning are analytieally separate.”). 

To the extent the plaintiffs argue that CUNA’s or the other defendants’ 
use of “patent troll” is one of verifiable faet rather than opinion beeause those 
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statements were aeeompanied by a definition of the phrase, we disagree. As 
should be apparent from our diseussion above, and as the Catalfo eourt 
explained, if a ehallenged statement is defined, but that definition itself “does 
not have a preeise meaning sueh that it is eapable of verifieation,” neither does 
the ehallenged statement. Catalfo , 657 F. Supp. at 468 (even if “sleazy” earned 
definition of “marked by low ethieal standards,” it was not “eapable of 
verifieation” beeause “[ejthieal standards are inherently subjeetive”). For the 
reasons explained above, the definition of “patent troll” offered by CUNA eannot 
be objeetively verified. 

We further eonelude that the ehallenged statement does not imply the 
existenee of undiselosed defamatory faets. On the eontrary, the faets about 
ATL upon whieh the statement is based are elearly stated, as reeounted above. 
See Thomas , 155 N.H. at 339. “The eourts . . . have eonsistently held that 
when a speaker outlines the faetual basis for his” or her opinion, he or she is 
not liable for defamation, Partington , 56 F.3d at 1156, “no matter how 
unjustified and unreasonable the opinion may be or how derogatory it is,” 
Restatement (Seeond) of Torts § 566, emt. c at 173. See, e.g. , Thomas , 155 
N.H. at 339 (explaining that defendant’s statements were nonaetionable 
beeause they were “based eompletely” on diselosed faets); Chapin , 993 F.2d at 
1093 (“Beeause the bases for the . . . eonelusion are fully diselosed, no 
reasonable reader would eonsider the term anything but the opinion of the 
author drawn from the eireumstanees related.”). CUNA’s statement was 
aeeompanied by a “full diselosure of the faets underlying” its eonelusion that 
ATL was a patent troll, and left listeners free to “extrapolate [their] own 
independent impressions from the information provided” as to whether they 
agreed that ATL’s lieensing efforts were aggressive and thus made the eompany 
deserving of the label “patent troll.” Pieeone , 785 F.3d at 773-74 (quotation 
omitted); see Pease , 121 N.H. at 66 (eoneluding that statement was 
nonaetionable beeause readers eould review faets upon whieh opinion was 
based to determine whether they agreed with it). That listeners were free to 
form their own opinion is underseored by CUNA’s aeknowledgment in the 
presentation that infringement lawsuits and demand letters are brought by 
eompanies that market their inventions as well as those that do not. See Riley , 
292 F.3d at 294 (opinion not defamatory beeause author “diselosed the faets 
upon whieh the opinion was based, ineluding some faets that are in tension 
with” the opinion). 

The plaintiffs argue that it was “premature” for the trial eourt to 
eonelude, in ruling upon a motion to dismiss, that CUNA’s statement is 
nonaetionable. They essentially argue that, beeause they pled faets in their 
amended eomplaint that eontradiet the faetual assertions regarding ATL upon 
whieh CUNA based its opinion, the eourt eould not eonelude that CUNA’s 
opinion did not imply the existenee of undiselosed faets. Speeifieally, the 
plaintiffs maintain that, beeause they pled in their amended eomplaint that 
Bareelou “developed and marketed produets based on his patented 
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technology,” they were challenging CUNA’s implied assertion in its presentation 
that ATL, like other patent trolls, did not “make stuff.” They also assert that, 
because they pled facts which contradicted CUNA’s statement that 7 of ATL’s 
13 patents have been invalidated, they were challenging the accuracy of that 
statement as well. The plaintiffs argue that the trial court was required to 
assume the truth of these assertions, and that the court erred by failing to 
further assume, based on these assertions, that CUNA’s patent troll statement 
could be reasonably construed to imply the existence of undisclosed facts. 

This argument is unavailing. We have consistently held that whether an 
opinion statement “can be read as . . . implying an actionable statement of fact 
is a question of law,” not of fact. Thomas , 155 N.H. at 338; accord Nash , 127 
N.H. at 219; Pease , 121 N.H. at 65. Thus, in analyzing the sufficiency of the 
plaintiffs’ amended complaint, the trial court was not required to assume, 
based on the plaintiffs’ factual assertions, that the challenged statement could 
be read to imply undisclosed facts, because that is a legal conclusion. See, 
e.g. , Thomas , 155 N.H. at 338-39; see also Sanguedolce , 164 N.H. at 645 (in 
reviewing a motion to dismiss, the court “need not assume the truth of 
statements . . . that are merely conclusions of law”). 

To the extent that the plaintiffs argue that the trial court erred by failing 
to recognize that the factual assertions regarding ATL which accompanied 
CUNA’s patent troll statement were themselves actionable, we reiterate that the 
plaintiffs’ amended complaint does not include a claim that these assertions 
constituted defamation. The amended complaint alleges only that CUNA’s 
patent troll statement is actionable for defamation. We have already explained 
that this statement is not actionable because it was merely an opinion based 
upon disclosed facts. While the plaintiffs’ complaint may take issue with the 
accuracy of some of these disclosed facts, that does not make the opinion 
based upon them actionable. “If the defendant bases his expression of a 
derogatory opinion of the plaintiff on his own statement of false and defamatory 
facts, he is subject to liability for the factual statement but not for the 
expression of opinion .” Restatement (Second) of Torts § 566 cmt. c at 175 
(emphasis added). “The statement of facts and the expression of opinion based 
on them are separate matters . . . .” Id. cmt. b at 171. While the plaintiffs 
certainly could have attempted to pursue a theory of defamation liability based 
on, for example, CUNA’s statement that 7 of ATL’s 13 patents have been 
invalidated, they did not do so. See Phantom Touring , 953 F.2d at 728 n.6. 

For these reasons, the trial court correctly dismissed the plaintiffs’ 
defamation claim against CUNA. 


B 

We next turn to ABA’s statements. In their amended complaint, the 
plaintiffs allege that statements made in congressional testimony given by ABA 
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on two separate oeeasions were defamatory. ABA first testified in 2013, then 
again in 2014. We begin with the 2013 testimony. 

1 

ABA gave testimony before the United States Senate Committee on the 
Judieiary on Deeember 17, 2013. Aeeording to the plaintiffs’ amended 
eomplaint, “[t]he title of the ABA [sjtatement ineludes the phrase limiting 
patent troll abuse.’ The ABA’s statement deseribes ATL’s legitimate lieensing 
efforts and then refers to ‘patent trolls,’ plainly ealling ATL a patent troll.” It is 
these “referenees to ATL as a patent troll” that the plaintiffs alleged were “false 
and defamatory.” The eomplaint does not allege that any other aspeet of ABA’s 
2013 eongressional testimony was defamatory. 

The plaintiffs attaehed a eopy of ABA’s 2013 testimony to their amended 
eomplaint. See Ojo , 164 N.H. at 721; Thomas , 155 N.H. at 338-39; Cluff- 
Landry , 169 N.H. at 680. The substantive eomponent of ABA’s 2013 testimony 
begins by noting that the assoeiation’s members “are often end users of 
teehnology and the reeipients of abusive and deeeptive demand letters.” ABA 
notes that “[ajbusive patent litigation has been a serious eoneern for banks . . . 
aeross the eountry.” Despite the assoeiation’s support of legislative reforms 
aimed at abating sueh litigation, however, ABA lamented that “the abuses 
eontinue and have in faet inereased .... Banks eontinue to be barraged by 
patent assertion entities (PAEs) who use overly broad patents, threats of 
litigation, and lieensing fee demands in an effort to extort payments . . . .” In 
the faee of sueh threats, ABA said, “many banks, and espeeially smaller banks, 
find that their only option is to settle rather than faee paying millions to defend 
against extortive elaims of patent infringement.” 

As to speeifie statements regarding the plaintiffs, ABA offered the 
following: 

A reeent example of this involves a PAE known as Automated 
Transaetions, LLC (ATL), whieh targeted banks throughout New 
England, New York, New Jersey, Georgia, Virginia, Pennsylvania, 
in addition to an ever-growing number of states. ATL elaims that 
transaetions faeilitated by the use of the banks’ ATMs infringe one 
or more of its patents. What ATL failed to mention, however, is 
that several of ATL’s elaims have been invalidated by eourts. In 
partieular, the Supreme Court denied eertiorari on ATL’s appeal of 
an April 23, 2012, deeision by the Federal Cireuit to affirm a ruling 
by the Board of Patent Appeals and Interferenees invalidating 
several of ATL’s patent elaims. Despite this, the eompany 
eontinues to assert those patents and sue banks aeross the 
eountry, ineluding banks that do not even have ATMs. While ATL 
is only one of many different entities that operate as PAEs filing 
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frivolous patent infringement eases against all industries, ATL’s 
taeties and efforts are a prime example of the problem banks and 
other eompanies faee, primarily with regard to vague and 
threatening demand letters. 

(Footnotes omitted.) ABA then went on to make additional statements in 
support of legislative efforts to eombat the “abusive litigation” of PAEs and 
“patent trolls,” whieh ABA appeared to treat synonymously with PAEs. 

Similar to CUNA’s allegedly defamatory statements, we eonelude that the 
“referenees to ATL as a patent troll” in ABA’s 2013 testimony are expressions of 
opinion. Unlike CUNA, ABA did not offer a preeise definition of “patent troll” in 
its testimony.4 If anything, though, ABA’s failure to speeifieally define the 
phrase, eoupled with the laek of any eonerete eommon definition, see Golden, 
supra at 2112-13 n.7, as well as the myriad ways in whieh its utterers deploy 
it, see Allison ^ al., supra at 242, makes it even more diffieult for us to 
“imagine . . . objeetive evidenee that might eonelusively prove or disprove it.” 
Levinsky’s , 127 F.3d at 130. Like other, similar pejorative terms, “patent troll” 
is “quintessentially subjeetive.” Id.; see, e.g. , Piccone, 785 F.3d at 772; Gray , 
221 F.3d at 248; Dilworth v. Dudley , 75 F.3d 307, 310 (7th Cir. 1996) 
(statement ealling plaintiff a “erank” was not aetionable beeause it was “just a 
eolorful and insulting way of expressing” disapproval of the plaintiffs work). 
“[T]he status as a troll is in the eye of the beholder. Every firm that has a 
patent valuable enough to support major [infringement] litigation . . . has 
aequired that patent from some person who has invested the resourees to 
invent that teehnology.” Mann, supra at 1023-24; see also Eleetronie Frontier 
Foundation , 290 F. Supp. 3d at 946. 

The plaintiffs appear to argue that ABA’s 2013 statement referring to ATL 
as a patent troll eannot be eonstrued as an opinion beeause it was made in the 
eontext of giving legislative testimony. Aeeording to the plaintiffs, “legislation 
eannot address an issue that eannot be defined.” We disagree with the 
plaintiffs’ “untenable premise” that all legislative testimony must, ipso faeto , 
eonsist entirely of faetual assertions. Riley , 292 F.3d at 294. People ean, and 
regularly do, express their personal opinions before legislatures. 

We also eonelude that ABA’s referenee to ATL as a patent troll in its 2013 
testimony does not imply any undiselosed faets. ABA elearly and 
eomprehensively laid out the faets upon whieh it based its opinion: many 
banks have reeeived demand letters that elaim they are infringing patents; 
these letters have eaused many banks to expend resourees; ATL has sent 


To the extent ABA described characteristics shared by PAEs, which it seemed to treat 
S 3 mon 3 miously with patent trolls, ABA’s description did not make its use of either phrase capable 
of objective verification because, as discussed supra , the descriptions themselves encompassed 
terms not capable of objective verification. See Catalfo , 657 F. Supp. at 468. 
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demand letters; aspeets of ATL’s patents have been invalidated in eourt; 
nevertheless, ATL has eontinued to assert its patents, send demand letters, 
and sue banks. See Thomas , 155 N.H. at 339; Phantom Touring , 953 F.2d at 
730-31. Nothing about ABA’s statement, or the eontext in whieh it appears, 
implies that it is based upon any undiselosed faets; “[o]n the eontrary, [ABA] 
report[ed] in great detail the faetual basis for [its] eonelusion . . . .” Riley , 292 
F.3d at 293. Listeners were free to deeide whether they agreed that those faets 
made ATL a patent troll. See Pease , 121 N.H. at 66. For these reasons, the 
trial eourt eorreetly dismissed the plaintiffs’ defamation elaim as to ABA’s 2013 
testimony. 5 


2 

The seeond ABA statement alleged to be defamatory was made on April 8, 
2014. On that day, Rheo Brouillard testified on behalf of ABA before a 
subeommittee of the Committee on Energy and Commeree for the United States 
House of Representatives. The plaintiffs’ amended eomplaint alleges 
Brouillard’s statements on that date were defamatory in three respeets: (1) “[h]e 
deseribed ATL as a ‘patent troll’”; (2) he elaimed that ATL extorted payments 
from banks; and (3) he elaimed that ATL’s lieensing demands eost “nothing 
more than the priee of a postage stamp and the paper the elaim is written on.” 
The plaintiffs attaehed a eopy of ABA’s 2014 testimony to their amended 
eomplaint. See Ojp, 164 N.H. at 721; Thomas , 155 N.H. at 338-39; Cluff- 
Landry , 169 N.H. at 680. 

Brouillard’s 2014 testimony on behalf of ABA is similar to ABA’s 2013 
testimony. For example, he stated that banks “have been inundated by 
abusive and deeeptive patent demand letters by patent assertion entities 
(PAEs), eommonly referred to as ‘patent trolls.’” Brouillard testified that 
“[t]hese patent trolls use overly broad patents, threats of litigation, and 
lieensing fee demands in an effort to extort payments from banks aeross the 
eountry.” Aeeording to Brouillard, these aetions have real eosts for banks as 
well as for soeiety more generally: “it means less eapital and fewer resourees 
available for making the loans that drive eeonomie growth.” He opined that 
patent trolls’ elaims eost “nothing more than the priee of a postage stamp and 
the paper the elaim is written on,” but that, “when eonfronted with threats of 
expensive litigation, many banks” feel pressure to settle “rather than paying 
millions to defend against extortive elaims . . . .” 


^ On appeal, the plaintiffs also argue that the trial court erred because additional statements 
made by ABA in its 2013 testimony were actionable. We reject this argument; as explained supra , 
the plaintiffs’ amended complaint alleged only that ABA’s “references to ATL as a patent troll” were 
defamatory. 
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As for specific statements regarding ATL, Brouillard stated that the bank 
for which he worked had been “targeted” by one of ATL’s letters. He then gave 
the “specifics” of his bank’s interaction with ATL: 

On January 3, 2013, my bank, and more than 30 other banks in 
Connecticut, received a single page letter . . . from a firm called 
Automatic [sic] Transactions LLC (ATL). This firm purported that it 
held a “patent portfolio” which covers the manner in which ATMs 
communicate over the internet. The letter included an exhibit 
which simply listed thirteen sets of seven digit numbers .... 

Further[,] it claimed that an investigation had shown that our 
ATMs operated in a way that made them subject to the patents. It 
is interesting to note that among the Connecticut banks that 
received this demand letter, at least one does not operate any 
ATMs of its own[,] thus drawing into question the validity of the 
claim of having conducted an investigation. 

The letter stated that the sender had sub-licensed to more 
than one hundred financial institutions the right to continue to 
operate with the patents. It added that it had thus far brought suit 
against approximately ten financial institutions where an amicable 
solution could not be reached and provided a two-week window for 
resolution. 

On January 15, 2013, I wrote back indicating that two weeks 
was insufficient time to conduct research into the claim and make 
a decision and noted that, contrary to [ATL’s] claim, our ATMs did 
not operate on the internet but were rather connected to our core 
IT processor by hard land based phone line. On the 17th of 
January[,] ATL responded with an offer to extend [its] deadline 
until February 4, 2013.^ 

Brouillard said that, “[f]or the . . . cost of postage and several pieces of 
stationary, trolls like this one prey” on banks like his. He said that his bank 
ultimately refused to settle with ATL once it learned that ATL “had already had 
its claims overturned in another state,” but that had his bank elected to settle 
it would have cost “$27,000 plus attorney fees, which would have been a 
needless loss that would have had a real impact . . . .” He went on to outline 
recommended legislative efforts to combat patent trolls. 

We conclude that all three of the statements alleged to be defamatory in 
the plaintiffs’ amended complaint are nonactionable. As for the reference to 
ATL as a patent troll, that statement is nonactionable for the same reason that 
the 2013 patent troll statement is nonactionable: it is an expression of opinion 


6 Brouillard submitted a copy of the letter his bank received from ATL in support of his testimony. 
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based on disclosed facts. See Thomas , 155 N.H. at 339; Partington , 56 F.3d at 
1156. As to the statements referring to ATL’s actions as extortive, we agree 
with the trial court that these statements are mere “rhetorical hyperbole.” 
Looking at the context of the testimony as a whole, see Morrissette , 122 N.H. at 
733, no reasonable listener would understand the reference to extortion to 
amount to an accusation that ATL had committed a literal crime. See Pease , 
121 N.H. at 65; Greenbelt , 398 U.S. at 14 (statement characterizing plaintiffs 
negotiating position as “blackmail” nonactionable because “[n]o reader could 
have thought that [the defendants] were charging [the plaintiff] with the 
commission of a criminal offense”). For example, although Brouillard proposed 
legislative initiatives to combat patent trolls, the suggested reforms were civil in 
nature, not criminal. When considered alongside the entirety of ABA’s 2014 
testimony, “[t]he only reasonable interpretation of the statement is that it was 
[ABA’s] hyperbolic expression of [its] opinion about [ATL] and [its] litigation 
tactics.” Bourne v. Arruda , No. lO-cv-393-LM, 2011 WL 2357504, at *5 
(D.N.H. June 10, 2011) (unpublished magistrate decision) (statement that 
plaintiffs litigation tactics made him a “terrorist[]” found to be nonactionable); 
see Letter Carriers v. Austin , 418 U.S. 264, 285-86 (1974) (use of “traitor” was 
“merely rhetorical hyperbole”; context of statement showed that defendant was 
not levying literal charge of treason). 

Regarding the complained-of statement that ATL’s efforts cost them only 
postage and the paper their demand letters are written on, this too is mere 
rhetorical hyperbole. No reasonable listener, attendant to the statement’s 
context, would have understood ABA to be asserting that ATL’s efforts are, in 
fact, virtually costless. This is demonstrated by, among other things, ABA’s 
acknowledgment in other portions of its testimony that companies like ATL 
“often file suit” against businesses who choose not to settle, as well as ABA’s 
statement that ATL had indeed brought such suits. 

For these reasons, we conclude that the trial court correctly dismissed 
the plaintiffs’ defamation claims against ABA. In light of our conclusion, we 
need not address ABA’s arguments regarding legislative privilege and the fair 
report privilege. 


C 

We next address the statements of Stier and Pierce Atwood. The 
plaintiffs’ defamation claims against these defendants are similar to their 
claims against CUNA and ABA. The amended complaint contends that Stier 
(an attorney with Pierce Atwood) and/ or Pierce Atwood itself defamed the 
plaintiffs by referring to ATL as a patent troll on several occasions, and by 
stating that one of ATL’s lawsuits was a “shakedown.” Almost all of the 
complained-of statements appear in articles on Pierce Atwood’s website. The 
only one that does not appear on Pierce Atwood’s website allegedly appeared in 
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an article on “bizjournals.com.”'^ The artieles deseribe Pieree Atwood and 
Stier’s involvement in defending litigation brought by the plaintiffs, and invite 
readers who have reeeived demand letters from ATL to eontaet Pieree Atwood or 
Stier. 


The plaintiffs’ appellate arguments with respeet to Stier and Pieree 
Atwood’s statements are generally duplieative of their arguments as to CUNA’s 
and aba’s respeetive statements. Their arguments pertaining to these two 
defendants differ from those pertaining to the other defendants in two ways 
that bear mention. The plaintiffs eontend that the eontext of Stier and Pieree 
Atwood’s patent troll statements make them aetionable beeause they eontain 
“no language to alert the audienee that the statements . . . are expressions of 
opinion.” However, “the law does not foree writers to elumsily begin eaeh and 
every sentenee with” language sueh as “1 think,” or “in my opinion,” for a 
statement to eonstitute an opinion. Riley , 292 F.3d at 292 (quotation and 
braekets omitted). Rather, Stier and Pieree Atwood’s patent troll statements 
are opinions for the same reason that CUNA’s and ABA’s statements are: 
whether ATL is a patent troll eannot be “objeetively verified.” Piccone, 785 F.3d 
at 772 (quotation omitted). 

In addition, the plaintiffs argue that a eertain statement in one of the 
Pieree Atwood artieles implies undiselosed defamatory faets. Speeifieally, they 
argue that “by elaiming that ATL ‘purposely’ kept lieensing fees low . . . , Pieree 
Atwood implies it has a speeial knowledge of ATL’s business strategy,” and that 
this “speeial knowledge” must have been gained from some investigation, the 
results of whieh were not diselosed. We do not agree that this statement 
implies the existenee of undiselosed faets. Looking to the publieation as a 
whole, see Morrissette , 122 N.H. at 733, Stier and Pieree Atwood diselosed that 
they eame to this eonelusion beeause “the eost to defend [against ATL’s elaims 
in eourt] was so mueh greater than the eost to” pay for a lieense. Thus, the 
basis for this statement is diselosed, and no undiselosed faets are implied. See 
Thomas , 155 N.H. at 339. 

In all other material respeets, the plaintiffs’ arguments as to Stier and 
Pieree Atwood do not differ from their arguments as to CUNA and ABA. Thus, 
after reviewing the ehallenged statements of these two defendants as well as 
the eontexts in whieh the statements were made, we eonelude that the patent 
troll statements are nonaetionable beeause they are opinions that do not imply 
the existenee of any undiselosed faets. See ih. at 338-39. The “shakedown” 
statement is nonaetionable beeause it is rhetorieal hyperbole akin to ABA’s 
extortion statement. See Pease , 121 N.H. at 65. Having so eoneluded, we need 
not address Stier and Pieree Atwood’s arguments regarding the litigation 
privilege. 


^ The plaintiffs did not attach the bizjournals.com article to their amended complaint, though they 
did attach the articles appearing on Pierce Atwood’s website. 
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IV 


We end by briefly addressing the plaintiffs’ CPA elaims. The trial eourt 
dismissed the plaintiffs’ CPA elaims beeause they were “based on the 
defendants’ purportedly false assertions of faet.” Beeause the trial eourt 
eoneluded that none of the ehallenged statements were faetual, the eourt 
dismissed the plaintiffs’ CPA elaims. On appeal, the only argument the 
plaintiffs make with respeet to the eourt’s dismissal of their CPA elaims is that 
“[t]he trial eourt’s reasoning ... is wrong beeause . . . Defendants’ statements 
about Plaintiffs are faetual and thus aetionable under [the CPA].” We have 
already eoneluded that none of the ehallenged statements are faetual in nature. 
As the appealing parties, the plaintiffs have the burden of demonstrating 
reversible error. Gallo v. Traina , 166 N.H. 737, 740 (2014). Beeause the 
plaintiffs have not demonstrated that the trial eourt eommitted reversible error 
in dismissing their CPA elaims, we affirm the eourt’s dismissal of those elaims. 

Affirmed . 

LYNN, C.J., and BASSETT and DONOVAN, JJ., eoneurred. 
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